
HIGH COURT FORM NO. (J) 2 
HEADING OF JUDGMENT ON ORIGINAL APPEAL 

 
IN THE COURT OF THE CIVIL JUDGE TEZPUR, SONITPUR 

Present: N.J. Haque, LLM, AJS 

Civil Judge 

Tezpur, Sonitpur 

12th March‟ 2020 

MISC. APPEAL NO. 5/2019 

Smt. Juliana Saikia Deka 
W/o (L): Biraj Deka 

   Resident of B.C.B.R. Road 
    Tezpur Town, PO- Tezpur 
   Mouza- Mahabhairab 

 Dist - Sonitpur, Assam 
   ----- Appellant/Petitioner 

-Vs- 

(1)  Sri Rishiraj Saikia 
S/o (L): Prabir Saikia 

(2)  Smt. Mamon Saikia Sundi 
D/o (L): Prabir Saikia 

 
   Both residents of Vill – Khara-ati 
   PO- Tezpur 
   Mouza- Mahabhairab 

 Dist - Sonitpur, Assam 
      --- Respondents/Opposite Parties 

This appeal has been preferred U/O-43 
R.1(r) of CPC against the order dated 
20-05-2019 of Misc.(J) Case No.35/2019 
passed by the learned Munsiff No.1 at 
Tezpur and finally came up for hearing 
on-13/02/2020, in presence of following 
advocates:  
 

Counsel for Appellant : Sri P. Saikia 

Counsel for Respondent  : Sri A. K. Paul 

 

J   U   D G M   E N T 
 

1. Instant Misc. Appeal No.5/2019 has been arisen out of an appeal preferred 

by Appellant/petitioner under Order 43 Rule 1 of CPC against the order 

dated 20-05-2019 passed in Misc. (J) No.35/2019 by Learned Munsiff, No.1, 

Tezpur, Sonitpur.  
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2. The Misc. Appeal on being heard, admitted for hearing and accordingly lower 

Court‟s record was called for and received. 

3. In order to decide the appeal, let me describe, in brief, the facts leading to 

this appeal:-- 

PETITIONER/APPELLANT’S CASE 

4. Appellant‟s/petitioner‟s case appears to be in a narrow campus is that 

petitioner has been carrying business of restaurant–cum-bar under the name 

and style of M/S Sip and Bite at the room and premises of the opposite party 

as monthly tenant. The deceased husband of the petitioner named Biraj 

Deka entered into a written agreement of tenancy on 25-06-2016 with the 

opposite party for the suit room and suit premises and also used to pay the 

electric charge regularly to the opposite party as per his demand. Initially, 

the monthly rent for the suit room and premise was Rs.2,700/- which 

advanced to Rs.6,500/- as per revenue dated 25-06-2018. It is further stated 

that after demise of her husband INFL „ON‟ license was transferred in the 

name the petitioner and she has been running the restaurant –cum- bar by 

paying huge amount of premium to the Excise department. On 06-12-2018, 

when the petitioner tendered monthly rent for the month of November 2018 

to the opposite party and requested him to grant rent receipt then he 

demanded her to quit and vacate the suit premise by not accepting the rent 

offered by her. Thereafter, the petitioner has been depositing house rent 

regularly in the court under provision of Assam Urban Areas Rent Control 

Act, 1972. On the last part of December 2018 the opposite party asked the 

petitioner to vacate her room in the month of January 2019 by saying that 

he leased out the same to some other person to which the petitioner raised 

her objection. On 31-01-2019 the opposite party again demanded her to quit 

and vacate the rented room within 15-02-2019 and threatened her to face 

dire consequences on her failure in doing so. He also further threatened the 

petitioner that after 15-02-2019 he would take forcible occupation of the suit 

premises by forcibly ousted her men and materials therefrom by using force. 

Accordingly, appellant in Misc.(J) case No.35/2019 prayed to grant an-
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interim injunction in his favour but Ld. Munsiff No.1, Sonitpur, Tezpur on 20-

05-2019 rejected the prayer and being highly aggrieved with the order dated 

20-05-2019, the appellant/petitioner preferred the instant appeal upon the 

following grounds :  

GROUNDS OF APPEAL 

1. That the learned court below has committed great mistake in 

fact and law at the time of passing of impugned order dated 

20-05-2019.  

2. That the learned Munsiff has failed to apply her mind 

judiciously at the time of passing the impugned order.  

3. That the learned Munsiff has passed the impugned order 

without properly discussing the three golden principles of 

granting injunction. 

4. That while the appellant has proved the prima-facie case for 

granting temporary injunction and the documentary evidence 

also supports the same, the learned Munsiff ought to have 

passed the injunction order in favour of the appellant /plaintiff.  

5. That the learned trial court ought not to have taken the view 

while discussing the prima-facie case that “the tenancy dated 

25-06-2016 executed amongst them has ceased on 25-05-2017 

after expiry of term of eleven months, and thereafter no 

renewal of such agreement was done” and accordingly the 

learned lower court has hold that the appellant petitioner is not 

a lawful tenant of the suit premises after cessation of the 

agreement for tenancy dated 25-06-2016 by overlooking the 

settled principle of law that when there is no written tenancy 

agreement between the landlord and the tenant then it should 

be treated as month to month tenancy.  

6. That while the appellant/petitioner has been regularly 

depositing the monthly rent of the suit premises in the name of 

the defendant /opposite parties in the court under the provision 
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of Assam Urban Area Rent Control Act, 1972 since the date of 

refusal by the landlord opposite party and to substantiate the 

same the appellant petitioner has also filed the relevant 

treasury challans in the trial court below, the learned Munsiff 

No.1 should not have hold that the petitioner failed to submit 

any documents sustaining the fact that she has been paying the 

rent of suit room suit premises to the opposite party and 

accordingly decided the prima facie case against the 

petitioner/appellant.  

7. That the petitioner /appellant has proved the prima facie case, 

balance of convenience and irreparable loss, harm & injury in 

her favour by filing cogent and trustworthy documents in the 

court, the learned lower court ought not to have rejected the 

prayer of temporary injunction of the petitioner/appellant.  

8. That the learned Munsiff ought to have passed the order of 

temporary injunction in favour of the appellant/plaintiff when 

she has shown prima facie case, balance of convenience and 

irreparable injury in her favour.  

9. That the learned Munsiff has over looked that greater 

inconvenience will have to face by the appellant /plaintiff if the 

injunction is not granted at the time of passing the impugned 

order ;  

10. That the learned Munsiff has misread and misapplied the facts 

and laws while passing the impugned injunction order.  

11. That the learned Munsiff has wrongly rejected the prayer of 

injunction mainly on the basis of presumption, surmises and 

conjectures.  

12. That the learned Munsiff has passed the impugned 

discretionary order illegally, arbitrarily, capriciously and without 

jurisdiction by violating the laws in respect of granting 

injunction.  
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13. That the impugned rejection of injunction order cannot be 

sustained either in law or on facts or any equitable 

considerations and as such deserve to be set aside and 

reversed.         

OP/RESPONDENT’S CASE 

5. The O.P. contested the Misc. (j) case of the petitioner/appellant by filing 

written objection both in law and facts and further submitted that prior to 

death of petitioner‟s husband he was asked to vacate the suit room as the 

opposite party required the suit premises to run his business of food and 

lodging hotel. After the death of petitioner‟s husband in the year 2016 

although the petitioner was asked to vacate the suit premise but she 

committed emotional black mailing to him and that is why he had entered 

into an agreement of tenancy on 25-02-2016 for eleven months fixing 

monthly rent at the rate of Rs.6,500/- with the petitioner and as per the 

agreement the petitioner was required to pay electricity charges for the 

electric consumption in the tenanted premise as per the reading of the sub-

meter installed in the suit premise and there was no renewal of the tenancy 

agreement after completion of its term. It is stated that there is no tenancy 

agreement between the petitioner and opposite party on 25-06-2018 or any 

other dated after 25-06-2016 and accordingly tenancy agreement dated 25-

06-2016 was expired on 25-06-2017 after completion of its eleven months 

term. That on 19-04-2017 the opposite party issued a letter requesting her 

to vacate the tenanted premises by end of May 2017 and also to pay 

monthly rent till then and in reply of such letter the petitioner sent a letter 

dated 01-06-2017 requesting the opposite party to allow her some time to 

shift her business to some other location and promised to vacate the suit 

premises before 30-09-2017. Due to such assurance and undertaking of the 

petitioner the opposite party chooses to allow her to continue such business 

of bar- cum-restaurant at the suit premises. He further stated that although 

the petitioner was allowed to stay at the suit room but she was not running 

her business of restaurant-cum-bar for not getting proper licencse from the 
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concerned authority for carrying on the same. But in the last week of 

February 2018 the petitioner handed over the possession of the suit room 

and premises in favour of the opposite party by paying the rent till the 

month of January 2018 and electricity charges till last February 2018 and left 

some furniture in the suit room and premise with a promise to remove the 

same within a week and as such joint lock of the petitioner and the opposite 

party put and the key of her lock was taken by her. The petitioner never 

approached the opposite party for removing her furniture left inside the suit 

room and premise and nor made any kind of communication and in the 

mean time opposite party was caught by decease of cancer. It is further 

stated from 22-10-2018 the opposite party was engaging getting treatment 

for his disease hence there is no question on his part to threaten the 

petitioner. The O.P prayed to dismiss the prayer with cost on several pleas.  

6.  After admission of the instant Misc. Appeal, notice was issued upon the 

O.P/Respondent and the respondent receiving notice appeared before this 

Court and contested the Misc. Appeal. I have heard argument from both 

sides and perused the entire C/R.  

7. On perusal of C/R, it reveals that the learned trial court initially passed an 

order of ad-interim injunction against the O.Ps on the very date of filing the 

prayer and on conclusion of hearing, the learned court rejected the prayer of 

passing temporary injunction against the O.Ps. Subsequently, being 

aggrieved and dissatisfied with the order of learned trial court below, the 

petitioner/appellant preferred instant Misc. Appeal before this court. During 

the pendency of the hearing of the instant Misc. Appeal, the 

petitioner/appellant filed petition no.1029/2019 praying to pass an order of 

injunction mandatory in form against the respondent to restore the 

possession of the petitioner/defendant and said petition was disposed of by 

this court on 28-02-2020 by rejecting the prayer of petitioner/appellant. 

Hence, it is seen that the petitioner/appellant preferred Misc.(J) No.35/19, 

praying to pass an order of temporary injunction against the 

O.Ps/respondents for restraining or prohibiting them from entering into the 
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suit premises without due process of law and when the petitioner filed Title 

Suit along with Misc. (J) case before the learned court below, the petitioner 

claimed that petitioner is possessing the suit premises and consequently 

during the pendency of the instant Misc. Appeal, the O.Ps put a lock just 

above the lock of the petitioner at the suit premises and it is further revealed 

that at present neither the O.Ps nor the petitioner are possessing the suit 

premises. Furthermore, from the factual matrix of the pleadings on record, 

revealed that both the parties have put their respective locks at the suit 

premises as such the very purpose of filing the injunction prayer vide 

Misc.(J) case no.62/2019 upon which the instant Misc. Appeal stands up 

already become infructuous as the petitioner in Misc.(J) case no.62/2019 

emphatically pleaded to protect her possession over the suit premises from 

the O.Ps/respondents and consequently the O.Ps put a lock upon the suit 

premises just above the lock of the petitioner and during the hearing of both 

the sides, it has become crystal clear that at present neither the petitioner 

nor the O.Ps are possessing the suit premises. Accordingly, in the light of 

aforesaid discussion, this court finds that the purpose of filing this Misc. 

Appeal already become infructuous due to taking over possession of the suit 

premises by the O.Ps /respondents putting locks upon the door of the 

premises.  

8. Therefore, in the light of the aforesaid discussion, this court without entering 

into the merit of the dispute in hand and further without discussing the 

tenability of the order of learned trial court below, this court thinks it deem 

fit and proper to direct the learned trial court to decide the case in 

accordance with law.  Further, considering the nature of dispute as well as 

the pleadings of the petitioner‟s side, this court further observed that at this 

stage, preservation of the subject matter of the suit shall fulfill the demand 

of justice. More also, the very purpose of the suit filed by the 

petitioner/appellant will be deemed to be infructuous if before adjudication 

of the real points of controversy between the parties, the subject matter of 

the suit changed in any manner by the O.Ps/respondents.  
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9. In the light of the aforesaid discussions, considering the present status of 

suit premises, this court is of considered opinion that at this stage 

preservation of the suit premises appears to be the demand of justice and 

hence an order of status is passed directing both the parties to maintain 

status-quo over the suit premises till the learned trial court below finally 

adjudicates the dispute between the parties in TS No.14/2019.  

10. In the result, instant Misc. Appeal is disposed of by way of modifying the 

order of the learned trial court and passing an order of status-quo.       

11. In the result, Misc. Appeal is allowed without cost. Ld. Munsiff No.1, 

Sonitpur, Tezpur shall dispose of the TS No.14/19 within a period of one 

year.  

12. Send back the Case Record, along with a copy of this Judgment & Order to 

the Ld. Munsiff No.1, Tezpur forthwith.  

13. Judgment and Order is delivered under the seal of the Court on the 12th 

March‟2020. 

 

 

(N. J. Haque) 

Civil Judge 
                         Tezpur, Sonitpur 

Dictated and corrected by me. 

 

 

 

 

 

 

Dictation taken and  

Transcribed be me: 

        

(J. K Muru) Steno.     *** 

(N. J. Haque) 

Civil Judge 

Sonitpur, Tezpur 


